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CASE NO. :
Appeal (civil) 4655 of 2000

PETI TI ONER
I ndi an Banks’ Associ ati on, Bonbay & Os.

RESPONDENT:
M s Devkal a Consul tancy Service & Os.

DATE OF JUDGVENT: 16/ 04/2004

BENCH
CJlI & S.B. Sinha.

JUDGVENT:
JUDGMENT

W TH
Cl VI L APPEAL NO. 5218 COF 2000
S.B. SINHA, J :

The authority of the bankers to round up the existing
interest rates to 0.25%is in question in these appeals
whi ch arise out of a judgnment and order dated 18.12.1994
passed by the Hi gh Court of Karnataka in Wit Petition
No. 3927 of 1994. Civil Appeal No. 5218 of 2000 has been
filed by the Association of Borrowers of Karnataka upon
getting itself inpleaded as a party in the connected appeal

Appel lant No.1 herein is an Association of Bankers.
Appel l ant Nos.2 to 28 are banks which were created under
respective Parliamentary Acts or-nationalized in terns of
provi sions of the Banki ng Conpani es (Acquisition & Transfer
of Undertakings) Act, 1970 and the Banki ng Comnpani es

(Acqui sition & Transfer of Undertakings) Act, 1980.

FACTUAL MATRI X

Interest Tax Act was enacted by the Parliament we.f
1.8.1974 with an object of inposing tax on the total anount
of interest received by Schedul ed Banks/ Credit Institutions
on | oans and advances. It, however, was w thdrawn in the
year 1978, but reintroduced in the year 1980; whereafter it
was again withdrawn in the year 1985. The said tax,
however, was reintroduced w e.f. 1.10.1991 by reason of
Fi nance Act, 1991. The Reserve Bank of India by.its
Circular letter dated 2.9.1991 advised all the Schedul ed
Commer ci al Banks that the incidence of interest tax should
pro rata be passed on to the borrowers wherefor a uniform
practice should be followed in consultation with the First
Appel | ant herein.

The first appellant purported to be acting pursuant to

or in furtherance of the said circular as also with a view
to formulate a structure of uniforminterest rate chargeabl e
after including the interest tax payable, which was passed
on to the borrowers by the concerned banks, advised them
that the rate of interest be loaded with interest tax of 3%
and rounded up to the next higher 0.25% Such roundi ng up
was al | egedly found necessary allegedly on account of
grossing up involved in calculating the incidence of tax.
The Reserve Bank of India purportedly gave its approval to
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the proposal of the first appellant in terns of its letter
dated 22.4.1993. Oher appellants herein followed the said
purported policy.

The af orenentioned action on the part of the appellants
herein came to be questioned by the respondents in a public
interest litigation filed before the Karnataka H gh Court,
inter alia, on the ground that such purported rounding up is
illegal and without jurisdiction as thereby the tax el enent
canme to be increased and as a result thereof the banks
col l ected additional sunms of Rs.723.79 crores annually by
way of resorting to rounding up on the basis thereof.

H GH COURT JUDGVENT:

The appel lants herein inter alia contended that such
roundi ng up of interest was done by way of enhancenent of
the rate of interest which is permssible. Such a matter,
the appel l'ants, contended, being contractual in nature, the
wit petition was not naintainable.

The Hi gh Court of Karnataka by reason of its inpugned
j udgrment dated 18.12.1998 rejected the said contention and
found the action on the part of the appellants herein
illegal and consequently issued the following directions :

"...The Wit Petitionis allowed. Rule
i ssued is nmade absolute. The action of
the Respondent s-Banks in roundi ng up
interest rates to the next higher 0.25%
is held illegal, arbitrary and
untenable. A conmmand is issued to al
the Banks to subnmit an account of the
excess interest collected by them from
the borrowers and deposit the sane w th
the Reserve Bank of India to be debited
in the account of the Union of India.
The Reserve Bank of |ndi a- Respondent
No.2 is directed to take inmedi ate

ef fective steps for inplenentation of
our directions by calculating the excess
i nterest collected by the Banks and
ensuring the sane to be deposited in the
funds of the Union of India."

The appel l ants herein are before us questioning. the
sai d j udgnent.

SUBM SSI ONS

M. Dushyant A. Dave, Senior Counsel appearing on
behal f of the first appellant, M. P. Chidanbaram Senior
Counsel appearing for State Bank of India, M. Gopa
Subramani um Seni or Counsel appearing for Punjab Nationa
Bank and M. Altaf Ahmed, Additional Solicitor Cenera
appeari ng on behal f of Canara Bank, woul d submit that

(a) having regard to the provisions contained in
Sections 4 and 5 of the Interest Tax Act read with
Section 26C thereof, as interest tax was payabl e on
the total chargeable interest which was enhanced on
the loan in ternms of Section 26C as also in ternms of
contractual provisions of other termloans, a great
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deal of difficulties had arisen as cal cul ations
therefor were required to be nade in several steps.

An exanple in respect thereof has been placed before us
which is as under:

Step 1:

* Cum Tax Interest to be earned in an
attenpt to retain Rs.10 post

I nterest Tax

10. 30

* |Interest Tax payable on Rs.10. 30
(since whole of the ampunt coll ected
is assessable to Interest Tax)

0. 309

Step Il

* Cum Tax Interest to be earned . in an
attenpt - to retain Rs.10 post

I nterest Tax

10. 309

* | nterest Tax payable on Rs. 10.309
(since whol e of the anount

collected is assessable to Interest
Tax)

0. 30427

Step I1

* Cum Tax Interest to be earned in an
attenpt to retain Rs.10 post

I nterest Tax

10. 30427

* | nterest Tax payabl e on Rs. 10. 30427
(since whol e of the anount

collected is assessable to Interest

Tax)
0. 3092781
Step IV :

* Cum Tax Interest to be earned.in an
attenpt to retain Rs.10 post

I nterest Tax

10. 3092781

* | nterest Tax payabl e on

Rs. 10. 3092781 (since whole of the
ampbunt collected is assessable to

I nterest Tax)

0. 309278343

Step V :

* Cum Tax Interest to be earned in an
attenpt to retain Rs.10 post

I nterest Tax

10. 309278342

* | nterest Tax payabl e on

Rs. 10. 309278343 (since whol e of the
amount col l ected i s assessable to

I nterest Tax)

0. 30927835026

(b) Such action was necessary with a view to ensure the
retaining of interest at the contractual rate;

(c) At or after Step V; as the ampbunt of post tax interest
earned by banks prior to inposition of interest tax
woul d not be enough, if banks raised rate of interest
only exactly by 3% they necessarily had to increase
the rate of interest by 0.30927835026 so as to continue
to earn pre tax interest @10% the inpugned deci sion
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had been t aken;

(d) Since the calculation would come to an inpossible
fraction, the revised rate had to be rounded up for
easy calculation in collection; (e) The appellants,
therefore, had not realised any tax de’ hors the

provi sions of the Act but had realised interest in
terns of Section 26C which was authorised by the
Reserve Bank of India;

(f) In any event, increase in the rate of interest being of
not rmuch significance, the doctrine of de m ninus
shoul d be appli ed;

(9) As the appellants have nmerely collected a higher rate
of interest to which they were entitled to in terns of
the | oan agreenents, as the Reserve Bank of India only
fixes mnimmrate, the sane had no nexus with
collection of tax within the nmeaning of Article 265 of
the Constitution of India and, thus, the finding of the
Hi gh Court to the effect that the appellants have

col  ected excess anopunt of tax nust be held to be bad
in |aw

(h) In any view of the matter, as pursuant to or in
furtherance of the/circular letter issued by the
Reserve Bank of India, the borrowers had been given
notice and the ternms of the | oan agreenment havi ng been
altered, no wit application was nai ntainabl e;

(1) The writ petition suffered fromgross delay and | aches
on the part of the wit petitioner and, thus, the sane
shoul d not have been entertai ned.

Rel i ance in support of the aforenentioned contentions

has been pl aced on Dhanyal akshm Rice MIls and Ohers etc.
etc. vs. The Conm ssioner of G vil Supplies and Another etc.
etc. [(1976) 4 SCC 723]; B.O 1. Finance Ltd. vs. Custodian
and OGthers [(1997) 10 SCC 488] and Central Bank of “India vs.
Ravi ndra and Others [(2002) 1 SCC 367].

M. K N Bhat, |earned senior counsel appearing on
behal f of the Reserve Bank of India, would submt that his
client permtted rounding up of interest having regard to
the practical difficulties faced by the banks; but the sane
has since been withdrawn in the year 1997. - Keeping in view
the fact that there are five crores borrowers throughout
India, it may not be feasible to conply with the directions
i ssued by the High Court.

M. L. Nageswara Rao, the |earned Additional Solicitor
General , appearing on behal f of the Union of I|ndia; however,
woul d point out that the gross interest rate charged to the
borrowers by the banks being made up of three el enents,
nanely, (a) interest rate; (b) interest tax on the interest
rate; and (c) elerment of rounding up interest rate to higher
25 paise; the appellants had not only paid to the Governnent
interest tax on the gross interest, that is, rounded off cum
tax interest rate collected by them (which would be in
excess of the ampbunt of tax under the Act) but al so retained
some parts thereof. Supporting the judgnent of the High
Court, M. Nageswara Rao woul d contend that as the anount
bel ongs to the ultinmate borrowers, it should be returned to
them wherever feasible but in the event the same is not
feasible it should be paid over to the Governnent.
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As Respondent No.1, wit petitioner, did not appear, we
requested M. T.L. Viswanatha |lyer, Senior Advocate, to
assist the Court. The |earned counsel (Am cus Curiae) would
contend that the appellants have construed Section 26C
wongly and, thus, acted under a confusion. M. lyer would
submit that Section 26C of the Act, if properly read, would
only mean that the enabling provisions had been nade so as
to enabl e the appel |l ant-banks to recover the anount of tax
fromthe borrowers under the Act and nothi ng nore.

STATUTCORY PROVI SI ONS

The rel evant provisions of the Interest Tax Act, 1974
read as under

"2(5)"chargeabl e interest" nmeans the
total amount of interest referred to in
section 5, conputed in the manner |aid
down in section 6;

2(7) "interest" means interest on | oans
and advances nade in India and incl udes

(a) conm tment /charges on unutilized
portion of any credit sanctioned
for being availed of in India; and

(b) di scount on promn ssory notes and
bills of exchange drawn or made in
I ndi a,

but does not include -

(i) interest referred to in sub-section
(1B) of section 42 of the Reserve

Bank of India Act, 1934 (2 of

1934);

(ii) di scount on treasury bills;

"Charges of tax.

4(1) Subject to the provisions of this
Act, there shall be charged on every
schedul ed bank for every assessment year
conmenci ng on or after the 1st day of
April, 1975, a tax in this Act referred
to as interest-tax in respect of its
chargeabl e interest of the previous year
at the rate of seven per cent of such
chargeabl e interest

Provided that the rate at which
interest-tax shall be charged in respect
of any chargeabl e i nterest accruing or
arising after the 31st day of March
1983 shall be three and a hal f per cent
of such chargeable interest.

(2) Notwi thstandi ng anyt hi ng contai ned
in sub-section (1) but subject to the
ot her provisions of this Act, there
shal | be charged on every credit




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 20

institution for every assessnent year
conmenci ng on and fromthe 1st day of
April, 1992, interest-tax in respect of
its chargeable interest of the previous
year at the rate of three per cent of
such chargeabl e interest

Provided that the rate at which
interest-tax shall be charged in respect
of any chargeabl e i nterest accruing or
arising after the 31st day of March
1997 shall be two per cent of such
chargeabl e interest.

Scope of chargeabl e interest.

5. Subject to the provisions of-this
Act, the chargeable interest of any
previous year of a credit institution
shal | be the total amount of -interest
(other than interest on | oans and
advances nmade to other credit
institutions or to any cooperative
soci ety engaged in carrying on the
busi ness of banking, accruing or arising
to the credit institution in that
previ ous year

Provided that any interest in relation
to categories of bad or doubtful debts
referred to in section 43D of the

I ncome-tax Act shall be deenmed to accrue
or arise to the credit institution in
the previous year in which it is
credited by the credit institution to
its profit and | oss account for that
year or, as the case may be, in which it
is actually received by the credit
institution, whichever is earlier.

Conput ati on of chargeable interest.

6(1) Subject to the provisions of sub-
section (2), in conputing the chargeabl e
interest of a previous year, there shal
be allowed fromthe total amount of
interest (other than interest on | oans
and advances made to credit institution
accruing or arising to the assessee in
the previous year, a deduction in
respect of the ampunt of interest which
is established to have becone a bad debt
during the previous year

Provi ded that such interest has been
taken into account in conputing the
chargeabl e interest of the assessee of
an earlier previous year and the anount
has been witten off as irrecoverable in
t he accounts of the assessee for the
previous year during which it is
established to have becone a bad debt.

Expl anation - For the renoval of doubts,
it is hereby declared that in computing
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the chargeabl e interest of a previous
year, no deduction, other than the
deduction specified in this sub-section
shall be allowed fromthe total anount
of interest accruing or arising to the
assessee.

(2) I'n conputing the chargeable interest
of a previous year, the anount of

i nterest which accrues or arises to the
assessee before the 1st day of March
1978, and ending with the 30th day of
June, 1980, or during the period
conmenci ng on the 1st day of April,
1985 and ending with the 30th day of
Sept enber, 1991 shal |l not be taken into
account .

Power of credit institutions to vary
certain agreenents.

26C. Not wi-t hstandi ng anyt hing cont ai ned
in any agreenent under which any term

| oan has been sanctioned by the credit
institution before the 1st day of

Oct ober, 1991, it shall be lawful for
the credit institution to vary the
agreenment so as to increase the rate of
interest stipulated therein to the
extent to which such institutionis
liable to pay the interest-tax under
this Act in relation to the anpbunt of
interest on the ternms | oan which is due
to the credit institution.

Expl anati on. - For the purposes of this
section, "termloan" neans a |oan which
is not repayable on demand."

The rel evant provisions of the Banking Regulations Act,
1949 are as under : -

"35A. Power of the Reserve Bank to give
directions.- (1) Were the Reserve Bank
is satisfied that -

(a) in the public interest; or

(aa) in the interest of banking policy;
or

(b) to prevent the affairs of any
banki ng conpany bei ng conducted in

a manner detrinental to the

interests of the depositors or in a
manner prejudicial to the interests
of the banki ng conpany; or

(c) to secure the proper nmanagenent of
any banki ng conpany generally;

it is necessary to issue directions to
banki ng conpani es, generally or to any
banki ng conpany in particular, it may,
fromtime to tine, issue such directions
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as it deemfit, and the banking
conpani es or the banki ng conmpany, as the
case may be, shall be bound to conply

wi th such directions.

(2) The Reserve Bank may, on
representation nmade to it or on its own
notion, nodify or cancel any direction

i ssued under sub-section (1), and in so
nodi fyi ng or canceling any direction may
i mpose such conditions as it thinks fit,
subj ect to which the nodification or
cancel | ation shall have effect.

The Reserve Bank is entitled to
give directions to bankers under Section
20(3) of the Foreign Exchange Regul ation
Act, 1947 bl ocking certain accounts.
Section 20(3) does not contenplates the
i ssue of ‘a prior notice before taking
such action under that section. Mhamed
Ayi sha Nachiyar vs. Deputy Director,

Enf orcenent, (1976) 46 Com Cas 653 (Mad)

Directions /by Reserve Bank cannot
prevent paynent of higher bonus in terns
of the agreement. | Anmerican Express
I nternati onal Banking Corp. v. S.
Sundaram (1978) 1 SCC 101 : 1978 SCC
(L&S) 34."

SECTI ON 26C OF THE ACT:

The Parlianment by reason of the said Act inposed a tax

on the banks and other financial institutions. By reason of
the said Act, the appellants were not statutorily enmpowered
to pass the burden thereof to the borrowers or realise the
sane on behalf of the Union of India. Concededly, in ternms
of the agreenent of the termloan, the appellants were not
entitled to charge interest at a higher rate than the agreed
one. Section 26C was, therefore, enacted so as to enable
the bankers to realise the anmount of tax which they were
liable to recover on the chargeable interest. The
appel | ants have proceeded on the basis that having regard to
definition of 'chargeable interest’ as contained in Section
2(5) of the Act, the additional interest will have also to
be cal cul ated for the said purpose and the rate of “tax mnust
be cal cul ated thereupon which, as noticed herei nbefore,
resulted in adding of interest for the purpose of

calcul ation of tax ad infinitum

How t he Parlianment thought of the matter is the
guestion. The Union of India does not agree with the
contentions of the Appellants, nor do we. The action on the
part of the appellants suggests that they had put the cart
before the horse. The action of taking recourse to Section
26C woul d arise only when the chargeable interest is
cal cul at ed whereupon only the incidence of tax under the
said Act is required to be passed on to the borrowers by way
of additional interest. The entire approach of the
appel l ants was based on a wong premise. The said Act is a
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taxing statute. The Union of India under the said Act
cannot direct or pernit the bankers or the financia
institutions to raise interest. The Act must, therefore,
recei ve purposive construction so as to give effect to the
purport and object it seeks to achieve. [See BBC Enterprises
vs. Hi -Tech Xtravision Ltd. (1990) 2 All ER 118 at 122-3;
Mohan Kumar Singhania and Qthers vs. Union of India and

QO hers, AIR 1992 SC 1, Murlidhar Meghraj Loya vs. State of
Maharashtra, (1976) 3 SCC 684, Superintendent and
Remenbrancer of Legal Affairs to Govt. of West Bengal vs.
Abani Miity, (1979) 4 SCC 85, Khet Singh vs. Union of India
(2002) 4 sSCC 380 and High Court of CGujarat & Anr. Vs.

Guj arat Ki shan Mazdoor Panchayat & Ors., JT 2003 (3) SC 50],
I ndi an Handicrafts Enmporium & Os. V. Union of India & Os.
[ JT 2003 (7) SC 446], Ashok Leyland Ltd V. State of T.N
and Anr. [2004 (3) SCC 1 ] and H gh Court of CGujarat & Anr.
Vs. Cujarat Kishan-Mazdoor Panchayat & Ors. [JT 2003 (3) SC
50] .

I'n the event, the contention of the appellants is
accepted, the sanme would give rise to incongruous results.
Such an interpretation, as is well-known, nust be avoi ded,
if avoidable. Furthernore, a statutory inpost nust be
definite. Having regard to Article 265 read with Article
366(28) of the Constitution of India nothing is realizable
as a tax or by way of recovery of tax or any action akin
thereto which is not pernmtted by |aw

It is neither in doubt nor in dispute that Section 26C
is an enabling provision. It has to be so construed, having
regard to the term’lawful’™ used therein

It nerely prevails over an agreenent under which any
term | oan has been sanctioned by the credit institution
before the 1st day of COctober, 1991. 1t was 'lawful’ for
the credit institution to vary the agreenment as regard rate
of interest only for the purpose of recovering the anount of
tax which was payabl e by the Appellants and a fortiori, -
not hi ng over and above the same. Such increase in rate of
interest would be (a) to the extent to which such
institution is liable to pay the interest tax; (b) in
relation to the ampbunt of interest on the termloan; and (c)
which is due to the credit institution

Increase in rate of interest in terms of Section 26C of
the Act, thus, has a direct nexus with the statutory inpost.
The action on the part of the appellants in roundi ng up. of
the interest, thus, was wholly unjustified. Once it is held
that increase in interest in a justifiable manner pertains
to passing of the burden of tax, the contention that the
same had been done by the bank in exercise of its
contractual power must be rejected. A taxing statute nust
be construed reasonably. Nothing can be realised by way of
tax or akin thereto which has not been authroised by the
Par | i ament .

The Executive cannot levy tax. |It, for the said
pur pose, therefore, cannot even take recourse to the process
of interpretation of a statute.

I n Conm ssioner of Central Excise, Lucknow, U P. Vs.
M's Chhata Sugar Co. Ltd. reported in 2004 (3) SCALE 6,
admi ni strative charges |evied under U P. Sheera N yantran
Adhi ni yam 1964 has been held to be a tax.
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I n Mat huram Agrawal vs. State of Madhya Pradesh [(1999)
8 SCC 667], the lawis stated in the following terms :

"...The intention of the legislature in
a taxation statute is to be gathered
fromthe | anguage of the provisions
particularly where the | anguage is plain
and unanbi guous. In a taxing Act it is
not possible to assume any intention or
governi ng purpose of the statute nore
than what is stated in the plain

| anguage. It is not the economc
results sought to be obtained by naking
the provision which is relevant in
interpreting a fiscal statute. Equally
impermissible is an interpretati on which
does not follow fromthe plain,

unambi guous | anguage of the statute.
Words cannot be added to or substituted
so as to give a neaning to the statute
which will serve the spirit and
intention of the legislature.  The
statute should clearly and unanbi guously
convey the three conponents of the tax
law i.e. the subject of the tax, the
person who is liable to pay the tax and
the rate at which the tax is to be paid.
If there is any ambiguity regarding any
of these ingredients in a taxation
statute then there is no tax in law.
Then it is for the legislature to do the
needful in the matter."

(Enphasi s Suppl i ed)

If a statute was anbi guous the contenporaneous
construction placed thereon by the officers charged with its
enforcenent and admi nistration mght be required to be
consi dered and gi ven due wei ght but therefor the First
Respondent or the Reserve Bank of |ndia were not competent.
In this case, the stand of the Union of India also runs
counter to the contentions of the Appellants.

A plain reading of Section 26C of the Act |eaves no
manner of doubt that the same was enacted only for a
limted purpose, nanmely, to pass on the burden of tax to the
borrowers. The anmount of tax nust be cal cul at ed having
regard to the contractual rate of interest as thence
obt ai ni ng and not upon in addition of the purported interest
by way of tax or otherwise. Once Section 26Cis read in a
nmeani ngful way, no difficulty arises in giving effect to
sub-section (2) of Section 4 and Section 5 and 6 of the Act.
If the provisions of the Act are read in a manner in which
we have nmade an endeavour, for an amount of Rs.100/- charged
and the rate of interest charged by the bank being 10% the
i nterest thereon having been earned would cone to Rs. 10,
and, thus, the borrower would be bound to pay only Rs. 10.30
and not Rs.10.50, which is said to be the effect of
calcul ation at various steps as referred to by the
appel | ants. The appellants are, thus, not correct to contend
that they have exercised the power to claima higher rate of
interest only. They may have a power to claima higher rate
of interest under the agreenment but they did not exercise
the said jurisdiction. They invoked the enabling provisions
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contained in Section 26C of the Act and/or raised rate of
interest so as to pass on the burden of tax upon the
borrowers. They, while purporting to exercise their
jurisdiction under a statute were required to act in terms
thereof and not in derogation thereto. The appel | ants
sought to achieve the sane object indirectly which they

could not do directly.

The purported difficulties faced by the appellants were
their own creations. The borrowers cannot suffer on account
of wong interpretation of |law by the appellants or by the
Reserve Bank of India. Section 26C of the Act, therefore,
nmust be held to have wongly been applied and consequently
the action taken by the appellants herein in grossing up and
rounding the rate of interest nust be held to be illegal

It is well-settled that when a procedure has been laid
down the statutory authority, it nust exercise its power in
the manner prescribed or not at all

DE MNIM S:

The principle of de mnims, as contended by M.
Chi danbaram has no application in the instant case.

In Black’s Law Dictionary 'De minimnms’ has been defined
as follows:

"The | aw does not care for, or take
notice of, very small or trifling
matters. The | aw does not concern
itself about trifles."

It is not a matter which woul d not receive the
attention of anybody. Not only a public interest litigation
was filed but also the association of borrowers of Karnataka
has also filed a Special Leave Petition. The anpunt
collected fromthe borrowers may be negligible for the
appel | ant banks but the anpunt they have realised fromfive
crores of borrowers is not a small one. By reason of a
sel f-created confusion, misconception as regard application
of a statute and m sapplication and ni sconstruction thereof
by the appellants herein had resulted in an illegal action;
as a result whereof the borrowers have been deprived of a
huge anount. Consequently the Union of India and the
appel | ants have unjustly enriched thensel ves. Wen such an
unj ust enrichment takes place, the doctrine of de minins
in our view, should not be applied in equity or otherw se.

LOCUS OF THE RESPONDENT:

The writ petitioner before the Hi gh Court was a firm of
the Chartered Accountant. As an expert in accountancy and
auditing, it must have cone across several cases where its
client had to pay a higher anmpbunt of interest to the banks
pursuant to or in furtherance of the inpugned action of the
appel l ants. By reason of such an action on the part of the
appel l ants as al so the Reserve Bank of India, as noticed
her ei nbefore, the citizens of India had to pay a higher
amount of tax as al so a higher amount of interest for no
fault on their part. The same had been recovered fromthem
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wi thout any authority of law. While entertaining a public
interest litigation, this Court in exercise of its
jurisdiction under Article 32 of the Constitution of India
and the High Courts under Article 226 thereof are entitled
to entertain a petition noved by a person havi ng know edge
in the subject matter of lis and, thus, having an interest
therein as contradi stingui shed froma busy body, is the
wel fare of the people. The rule of |ocus has been rel axed
by the courts for such purposes with a viewto enable a
citizen of India to approach the courts to vindicate | ega
injury or |legal wong caused to a section of people by way
of violation of any statutory or constitutional right.

In fact the Courts had even been treating a letter or
tel egram sent to themas a public interest litigation by
rel axi ng the procedural |aws especially the lawrelating to
pl eadi ngs. W need not dilate further on this subject as a
Bench of this Court in Guruvayur Devaswom Managi ng Comm ttee
& Anr. Vs, C. K Rajan & OGhers [JT 2003 (7) SC 312]
observed

"The Courts exercising their power of
judicial review foundto its dismay that
the poorest of the poor, depraved, the
illiterate, the urban and rura

unor gani zed | abour sector, wonen,

chil dren, handi capped by i gnorance,

i ndi gence and illiteracy’ and other down
trodden have either no access tojustice
or had been denied justice. A new
branch of proceedi ngs known as ' Soci a
Interest Litigation' or 'Public Interest
Litigation” was evolved with a view to
render conplete justice to the

af orenmenti oned cl asses of persons. It
expanded its wings in course of tinmne.
The Courts in pro bono publico granted
relief to the inmates of the prisons,
provi ded |l egal aid, directed speedy
trial, maintenance of hunman dignity and
covered several other areas.
Representative actions, pro bono publico
and test litigations were entertained in
keeping with the current accent on
justice to the comopn man and a
necessary disincentive to those who w sh
to by pass the real issues on the nerits
by suspect reliance on periphera
procedural shortcom ngs. (See Minbai
Kangar Sabha, Bonbay Vs. Ms. Abdul bha
Fai zul | abhai & Others (1976) 3 SCR 591).

The Court in pro bono publico
proceedi ngs i ntervened when there had
been cal | ous neglect as a policy of
State, a lack of probity in public life,
abuse of power in control and

destruction of environnent. It also
protected the i nmates of prisons and
hones. It sought to restrain

expl oitation of |abour practices.

The court expanded the meani ng of
life and liberty as envisaged in Article
21 of the Constitution of India. It
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jealously enforced Article 23 of the
Constitution. Statutes were interpreted
with human rights angle in view
Statutes were interpreted in the |ight
of international treatises, protocols
and conventions. Justice was nade
avai | abl e having regard to the concept
of human right even in cases where the
State was not ot herwi se apparently
l'iable. (See Kapila H ngorani Vs. State
of Bihar reported in JT 2003 (5) SC 1)

The people of Indiia have turned to
courts nore and nore for justice
whenever there had beena legitinate
gri evance agai nst the States statutory
authorities and other public
organi zations. People cone to courts as
the final resort, to protect their
rights and to secure probity in public
life.

Pro bono publico constituted a
significant state in the present day
judicial system They, however,
provi ded the dockets with nmuch greater
responsibility for rendering the concept
of justice available to the
di sadvant aged sections of the society.
Public interest litigation has conme to
stay and its necessity cannot be
over enphasi zed. The courts evol ved a
jurisprudence of conpassion. Procedura
propriety was to nove over giving place
to substantive concerns of the
deprivation of rights. The rule of
| ocus standi was diluted. The Court in
pl ace of disinterested and di spassionate
adj udi cat or becane active participant in
t he di spensation of justice."

Furthernore, even where a wit petition has been held
to be not entertai nable on the ground or otherw se of |ack
of locus, the court in larger public interest has
entertained a wit petition. |In an appropriate case, where
the petitioner mght have noved a Court in his private
interest and for redressal of the personal grievance, the
Court in furtherance of public interest may treat it a
necessity to enquire into the state of affairs of the
subject of litigation in the interest of justice. “Thus, a
private interest case can also be treated as public interest
case. (See Shivajirao N |angekar Patil v. Mahesh Madhav
Gosavi Al R 1987 SC 294)

We, therefore, do not agree with the subm ssions of the
| earned counsel of the appellants that the respondent had no
locus to maintain the public interest litigation or the wit
petition filed by himpro bono publico before the H gh Court
was not mai ntai nabl e.

AUTHORI TY OF THE APPELLANTS AND THE RESERVE BANK OF | NDI A:

The appel l ants have filed additional docunments before
us to show that the borrowers had been given due notice but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 20

such notice/information had been given by applying wong

| egal principles. The appellants are State within the
nmeani ng of Article 12 of the Constitution of India. They,
as noticed hereinbefore, acted in an arbitrary and whi nsi cal
manner .

The subm ssion of the |earned counsel for the

appel l ants to the effect that they had been pernitted to
enhance the rate of interest by the Reserve Bank of India is
equal |y mi sconceived. The Reserve Bank of India apparently
proceeded on the basis that the node of cal culation of rate
of interest vis-‘-vis the tax under the Act, as contended by
the Appellant No. 1, was correct. The Reserve Bank of India
was not an authority for construction of a statute. |Its
functions are confined only to the provisions of the Reserve
Bank India Act and the Banking Regul ation Act and not any

ot her statute.

Section 35A of the Banking Regul ati on Act enpowers the
Reserve Bank of India to issue directions in relation to
matters specified under Section 35A and not for any other
purpose. The contention of the appellants to the effect
that rate of interest had been enhanced by them pursuant to
or in furtherance of the directions issued by the Reserve
Bank of India nust be held to be self-contradictory inasmich
as according to themthe Reserve Bank of India fixes only
the mninumrate of interest |eaving a determ nation thereof
in a case of each individual borrower upon the bank
concerned. |If the matter relating to increase in the rate
of the interest was within power of the appellants, we fai
to understand as to why the Reserve Bank of I|ndia was
approached at all. The same being not perm ssible under the
Act, any approval given by the Reserve Bank of India for the
sati sfaction of the nmenbers of the first appellant herein
was futile.

It is not in dispute that action on the part of the
appel lants in grossing up of interest was not at al

rel evant. The appellants coul d not have suo notu taken
recourse to rounding up of interest for the purpose of

obtai ning a higher ambunt of interest or otherwi se. The
purported practical difficulty sought to have been put forth
by the appellants is a self created one. |If such practica
difficulty existed there was apparently no reason as to why
the Reserve Bank of India refused to grant such approva
since 1997.

In any view of the matter, the purported directions
contained in the letter dated 2.9.1991 of the Reserve Bank
of India are not even in the nature of executive
construction under the said Act. It was not binding on the
banks, far |l ess on the borrowers. |In any event by reason of
a msplaced and m sapplied construction of statute, a third
party cannot suffer.

Furthernore, having regard to the provisions contained
in Article 265 of the Constitution of India read with
Article 366(28) thereof the purported demand fromthe
borrower for a higher anpbunt of tax and consequently a
hi gher amount of interest by way of rounding up was wholly
illegal and without jurisdiction. W also fail to
understand as to why in this nodern el ectronics age, this
difficulty would be encountered while cal culating the exact
amount of tax.
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We, therefore, are of the opinion that the purported
approval granted by the Reserve Bank of India was wholly
wi thout jurisdiction and ultra vires the provisions of the
said Act.

CASE LAWE:

I n Dhanyal akshmi Rice MIIs (supra), this Court nerely
held that in triable issues of limtation, disputed
guestions of fact may not be gone into by the High Court in
exercise of its wit jurisdiction. Therein the appellants
had been clainmng refund in terns of Section 72 of the
I ndian Contract Act. Under the export scheme invol ved
therein the paynment nmade was voluntary in nature. The
appel l ant did not enter into any contract under m stake of
| aw or under coercion. In the fact situation obtaining
therein, this Court held that the renedy under Article 226
was not appropriate in the said cases, stating

"...First, several petitioners have
joined. Each petitioner has individua
and i ndependent cause of action. A suit
by such a conbination of plaintiffs
woul d be open to mi'sjoinder. Second,
there are triable issues |ike
[imtation, estoppel and questions of
fact in ascertaining the expenses

i ncurred by the Governnent for

adm ni strative surcharges of the scheme
and allocating the expenses with regard
to quality as well as quantity of rice
covered by the permts."

The aforesaid decision is not applicable in the instant
case.

However, we may notice that in ABL International Ltd. &
Anr. Vs. Export Credit Cuarantee Corporation of India Ltd.
[JT 2003 (10) SCC 300], this Court recently observed:

"Merely because the first respondent
wants to dispute this fact, in our

opi nion, it does not becone a disputed
fact. |If such objection as to disputed
guestions or interpretations are raised
inawit petition, in our opinion, the
courts can very well go into the sane
and decide that objection if facts
permt the sane as in this case."

In B.O 1. Finance Ltd. (supra), the question which

arose for consideration was as to whether the transaction
arising out of agreenent to do an illegal act could be
enforced. |In that case certain circulars were issued by the
Reserve Bank of India in terns of 36(1) of the Banking
Regul ati on Act which had not been published. It was held

"It was then submtted that even if

it is held that the said circulars were
bi nding they could only bind the banks
and not the third parties. The
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submi ssion was that by contravening the
direction contained in the said
circulars, the contracts which were
entered into between the banks and the
third parties could not be invalidated
and the only result of such
contravention would be the |levy of

penal ty under Section 46 of the said
Act . "

The question which arose for consideration therein does
not arise in the instant case.

In Central Bankof India (supra), this Court, inter
alia, held that Sections 21 and 35-A of the Banking
Regul ati on Act confers a power coupled with duty to act.
The question which arose for consideration related to many
phrases, nanely, "The principal sum adj usted", "such
principal' sum' and "such" occurring.in Section 34 of the
Code of Civil Procedure. This Court held that a | ong-
est abl i shed banking practice of charging interest at
reasonabl e rates on periodical rests and capitalizing the
same on remai ni ng unpai d should not be found fault with and
in that context the circular letter issued by the Reserve
Bank of India under Sections 21 and 35A was coment ed upon :

"...The Reserve Bank of India is the
prime banking institution of the country
entrusted with a supervisory role over
banki ng and conferred with the authority
of issuing binding directions, having
statutory force, in the interest of the
public in general and preventing banking
affairs fromdeterioration and prejudice
as al so to secure the proper managenent
of any banki ng conpany generally. | The
Reserve Bank of India is one of the

wat chdogs of finance and econony of the
nation. It is, and it ought to be,
aware of all relevant factors, including
credit conditions as prevailing, which
would invite its policy decisions. RB
has been issuing directions/circulars
fromtinme to tinme which, inter alia,

deal with the rate of interest which can
be charged and the periods at the end of
whi ch rests can be struck down,

i nterest cal cul ated thereon and charged
and capitalized. It should continue to
i ssue such directives. Its circulars
shal |l bind those who fall within the net
of such directives. For such
transacti on which are not squarely
governed by such circulars, the RB
directives may be treated as standards
for the purpose of deciding whether the
i nterest charged is excessive, usurious
or opposed to public policy."

We have noticed hereinbefore that the Reserve Bank of
India could not have interpreted the provisions of the said
Act nor thereby could have enpowered the banks to charge
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sonet hing nore fromthe borrowers by the process of rounding
up of interest. The appellants and the Reserve Bank of
India with a view to touching the end of their own shadows
in the guise of exercise of their contractual powers vis-a-
vi s Banki ng Regul ati on Act exceeded their jurisdiction in
recovering the tax inmposed on them by way of interest under
the Parlianmentary Act.

CONCLUSI ON

For the reasons aforenentioned, we are of the opinion
that the inmpugned judgment cannot be faulted wi th. However,
the matter does not end there. The question which | oonms
large is what effective order can be passed by this Court.
More than five crores of borrowers are involved. A huge sum
of noney is to be recovered from Union of India as also a
| arge nunber of banks. Directions may be issued for refund
of the amount to the borrowers, but inplenmentation thereof
woul d take a long tinme. The court may not be able to
ef fectivel y nonitor such recovery.

The Union of India, as noticed hereinbefore, had
proposed that the banks concerned be directed to deposit the
excess recovered by it, if no direction is issued by us that
the same be returned to the borrowers. Interestingly, the
Uni on of India has not volunteered, which as "a State' it
shoul d have done, to suo notu undertake the exercise of
i dentifying the borrowers and refund the excess anpunt
recovered, a part whereof had been deposited by way of
interest tax by the concerned banks. Furthernore, directing
the Union of India to refund the excess anobunt collected
through the banks and consequently ask the banks to refund
the same to the borrowers whether w th the anpunt retained
by them by way of rounding up of interest invariably would
take a long time.

We, therefore, are of the(opinion that a fund may be
created for the benefit of the disadvantaged peopl e.

The Parlianent has enacted "The Persons with
Disabilities (Equal Opportunities, Protection of R ghts and
Ful | Participation) Act, 1995" (the 1995 Act). The Chapter
V of the 1995 Act deals with education. Section 28 provides
for research for designing and devel opi ng new assi stive
devi ces, teaching aids, etc. for the disabled persons.
Section 29 mandates appropriate governnents to set up
teachers’ training institutions to devel op trai ned man power
for schools for children with disabilities. Chapter |X of
the said Act provides for research and manpower devel opnent
whi ch includes grant of financial incentives to universities
to enable themto undertake research. Chapter Xl provides
for institution for persons with severe disabilities whereas
Chapter XIll provides for social security. It is no
gai nsayi ng that despite the 1995 Act came into force on or
about 1st January, 1996 only a begi nning has been nade to
i mpl enent the beneficient provisions thereof but a lot |ot
nore is required to be done.

In India, the nunber of disabled people is around 100
mllion, and there are approximately 160 mllion victims,
direct and vicarious, of disablement. National as also
international efforts to conbat this situation are on but
the task is a gigantic one. The General Assenbly of the
United Nations has passed several Resolutions dealing with
the rights of the nentally and physically disabl ed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 18 of 20

enphasi sing that the di sabl ed persons have the rights as
regard human dignity, civil and political rights,
entitlenent to neasures to ensure their self-reliance, the
right to treatnment, education and rehabilitation, the right
to econom c and social security, the right to live with
their famlies, the right to have their special needs taken
into account in econom c and social planning and the right
agai nst di scrimnation, abuse and exploitation, apart from
the fact that the disabled persons enjoy all rights

avail abl e to other human beings.

It may not be necessary for us to delve deep into the
non-inpl enmentation or part inplenmentation of the provisions
of the 1995 Act at the hands of the State but we are not
oblivious of the fact that it may not be possible to achieve
the legislative target for the Central CGovernnent or State
Cover nrent al one.

We are al so not oblivious that the Parlianent enacted

the The National Trust for Wl fare of Persons with Autism
Cerebral Palsy, Mental Retardation and Multiple Disabilities
Act, 1999 providing for constitution of a National Trust

whi ch woul d provide for maintenance all owance for persons
with disabilities; the object being to enable the disabled
persons to live independently within the comunity, to dea
wi th probl ens of such persons who do not have famly
support, to facilitate the realisation of equa
opportunities; protection of rights, full participation of
such persons; to evolve a procedure for appointnment of
guardi ans or trustees for such persons requiring protection

We are, furthernore, aware that the Mnistry of Socia
Justice and Empowernent had taken the foll owing actions to
i mpl ement the provisions of the aforementioned Acts:

(1) Notification of Central Co-ordination Commttee as
per Section 3 of the Act
(ii) Notification of Central Executive Conmmttee as per

Section 9 of the Act

(iii) Creation of post of Chief Commissioner, Deputy Chief
Conmi ssioner, and Staff for Ofice of Chief

Conmi ssi oner

(iv) Five core groups of experts and officials of

rel evant M nistries have been set up to nmake
recomendati ons and fornul ate schenes to give effect

to various provisions of the Act. These are (a)

Group on Prevention, Early Detection and

Intervention; (b) Vocational training and

enpl oynment; (c) Education, including pre-schoo

education; (d) Barrier free environnment; (e) Wnen

and children with disabilities

(v) National Fund for People with Disabilities set up on
11/08/ 1983 has been activated and assi stance has

been sanctioned to non-government agencies. 17

proj ects have been sancti oned under the schene

(vi) A new schene \ 026 the Vi klang Bandhu has been
formulated to provide training t disabled volunteers

(vii) A National Progranme for Rehabilitation of Persons
with Disabilities has been submitted to the Planning

Conmi ssion for establishment of infrastructure for
realizing the Act. The Programre contenpl ates the
establishment of a District Level Rehabilitation

Centre, two nulti-purpose rehabilitati on workers at

the Bl ock/PHC I evel ; two conmunity based

rehabilitati on workers at the G am Panchayat |eve
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(viii) To support entrepreneurial activity by the disabl ed,
the National Handi capped Fi nance and Devel opnent

Cor porati on has been operationalised with effect

from 24/10/ 1997

(ix) The proposal for the National Trust for Welfare of
Persons with Autism Cerebral Palsy, Menta

Retardation and Multiple Disabilities with a corpus

fund of Rs. 100 crores has been approved by the

Cabi net

This Court as also the Hi gh Courts have taken pro-
active views in the matter of inplenentation of the rights
of the disabl ed.

In National Federation for the Blind v. Union Public

Servi ce Conmi ssion [(1993) 2 SCC 411], the Court directed
the Government and the UPSC to permt blind and partially
blind eligible candidates to conpete and wite the Gvi
Services Examnation in Braille script or with the help of a
scribe. I't al so recormended to the Governnent to decide the
guestion of providing reservations to visually handi capped
persons in Goup 'A and 'B posts in the Governnment and
Public Sector Enterprises.

In Javed Abidi v. Union of India [(1999) 1 SCC 467],

the Court directed Indian Airlines to give concessions to
ort hopaedi cal | y handi capped persons suffering froml| oconotor
disability to the extent of 80%for traveling by air in
India. The Court was m ndful of the financial position of
Indian Airlines and yet felt that this direction was in
keeping with the objectives of the Disabilities Act and was
i n consonance with the concession already given by Indian
Airlines to visually disabl ed persons.

Kunal Singh v. Union of India [(2003) 4 SCC 524] saw

the Court interpreting the Disabilities Act in a manner so
as to further its objective. The Court opined that Section
47 of the Act nandates that an enployee who acquires a
disability during service nmust be protected. If such an

enpl oyee is not protected, he would not only suffer hinself,
but all his dependants woul d al so undergo suffering.
Therefore, nerely granting himpension would not suffice,
but there nust also be an attenpt to secure himalternative
enpl oyrent .

Despite the progressive stance of the Court and the
initiatives taken by the Governnent, the inplenentation of
the Disabilities Act is far fromsatisfactory. The disabl ed
are victins of discrimnation in spite of the beneficial
provi sions of the Act.

We are, therefore, of the opinion that in a larger
interest a fund for the aforenenti oned purpose shoul d be
created with the amount at the hands of the Union of India
and the Appellants and other concerned Banks, which may be
nmanaged by the Conptroller and Auditor General of India.

We woul d request the Conptroller and Auditor General of
India to effect recoveries of all the excess anount realised
by the Union of India by way of interest tax and interest by
t he banks and other financial institutions and create the
corpus of such fund therefrom The appellant and ot her
concerned banks are al so hereby directed to contribute to
the extent of Rs. 50 | akhs each in the said fund.
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The Conptroller and Auditor General of India would be
the Chairman of the said Trust and the Finance Secretary and
the Law Secretary of the Union of India would be the ex-
of ficio menbers thereof. The corpus so created nmay be
i nvested in such a manner so as to enable the trustees to
apply the sane for the purpose of giving effect to the
af orenmenti oned provisions of the 1995 Act.

The Union of India, the Reserve Bank of India, the
appel | ant Banks, other schedul ed banks and fi nancia
institutions are directed to render all cooperation and
assistance to the trustees.

The Conmittee as also the Conmittees set up by the
Central Covernnent shoul'd act in close cooperation with each
other. The Commttee may, if it thinks proper, invest any
amount in the Trust set up by the Central CGovernment under
the 1999 Act or any other scheme framed by the Centra
Gover nnent, as noticed hereinbefore.

The trustees aforementioned with a viewto give effect
to this order may frane an appropriate scheme. |n case of
any difficulty they nmay approach this Court for any other or
further order/orders or direction/directions.

The Central CGovernnent, however, with a viewto
i mpl ement the af orementi oned provisions nmay by anending the
1995 Act provide for creation of sucha fund and in such an
event, the statutory authority, if any, would be entitled to
take over the corpus of the fund but so long no |legislative
step is taken in this behalf, this order shall remain in
force.

These appeal s are dismssed withthe aforenmenti oned
terms. There shall be no order as to costs.




